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 1.  TIME:  9:00   CASE#: MSC19-00525 
CASE NAME: LOZANO VS MACY'S WEST STORES 
HEARING ON APPLICATION FOR PRO HAC VICE FOR ADMISSION ( ATTY 
DAVID E MARTIN) 
* TENTATIVE RULING: * 
 
Granted. 

  

  2.  TIME:  9:00   CASE#: MSC19-00881 
CASE NAME: CREEKSIDE WALK VENTURES VS. ARBOR BUILDING 
HEARING ON MOTION TO/FOR LEAVE TO FILE A 2ND AMENDED COMPLAINT 
FILED BY CREEKSIDE WALK VENTURES, LLC., 
* TENTATIVE RULING: * 
 

Before the Court is plaintiff’s motion to file a Second Amended Complaint. The motion is 
granted. Plaintiff may file and serve the Second Amended Complaint on or before August 20, 
2021. Parties are encouraged to resolve, via a meet and confer process, any purported 
deficiencies prior to plaintiff’s filing of the amended pleading. To the extent parties can agree, 
plaintiff may make agreed changes prior to filing. Otherwise, the amended complaint shall be 
filed in the form attached as Exhibit A to the Declaration of Mark A. Milstein. 

Background 

This is a construction defect case. Defendant Arbor Building Group is a general 
contractor, who contracted with owner and plaintiff, Creekside Walk Ventures, LLC, for the 
construction of an apartment complex located in El Cerrito, California. In May 2019, plaintiff filed 
a complaint, then an amended complaint, describing defective conditions at the apartment 
complex and alleging causes of action for strict products liability, breach of contract, negligence, 
and breach of express warranty.  

After the initial complaint was filed, investigations initiated by plaintiff’s counsel revealed 
additional facts, specifically facts related to the roof at the building project. In the present motion, 
plaintiff seeks leave to file a Second Amended Complaint (“SAC”) with new causes of action for 
concealment and willful misconduct, as well as a request for punitive damages based on those 
new claims. Plaintiff’s new allegations contend defendant knew the roof’s “OSB sheathing” was 
wet when it allowed a subcontractor to install certain materials (“TPO material”) covering up the 
wet conditions.  

Defendant opposes the motion based on the asserted insufficiency of the new causes of 
action. Defendant argues they are inadequately pleaded because they lack specificity, are 
alleged on information and belief, and may be time-barred. Plaintiff responds that these are 
evidence-based arguments that should be not considered at this stage. 
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Discussion 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to 
amend its pleadings. The general rule is that the Court should exercise this discretion liberally in 
favor of amendments, to permit the resolution of all disputed matters between two parties in a 
single proceeding, up to and including trial. (See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers 
Indem. Co. (2006) 137 Cal.App.4th 905, 916.) Further, “it is an abuse of discretion to deny leave 
to amend where the opposing party was not misled or prejudiced by the amendment.” (Kittredge 
Sports Co. v. Super. Ct. (1989) 213 Cal.App.3d 1045, 1048.) A party opposing amendment must 
demonstrate that permitting the amendment will cause it to suffer prejudice. (Rickley v. 
Goodfriend (2013) 212 Cal.App.4th 1136, 1159; see also Mesler v. Bragg Mgmt. Co. (1985) 39 
Cal.3d 290, 296-297.) 

Prejudice exists where the amendment would impinge a party’s ability to effectively 
defend itself at trial. (Estate of Murphy (1978) 82 Cal.App.3d 304, 311 [with “the jury in the box” 
and “the trial ready to proceed,” proposed amendment opened up entirely new field of inquiry 
without any satisfactory explanation as to why this major change in point of attack had not been 
made long before trial; further, there was no opportunity for parties to conduct any discovery]; 
see also Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486-487 [amendment 
proposed on the eve of trial and would not permit defendant sufficient time to discover or 
depose the witnesses who would support the new allegations or to marshal evidence to oppose 
the claim]; P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345 
[amendment not sought until after trial readiness conference].) 

In all of these cases, prejudice to the opposing party was found due to the extreme 
proximity of trial. “Where the trial date is set, the jury is about to be impaneled, counsel, the 
parties, the trial court, and the witnesses have blocked the time, and the only way to avoid 
prejudice to the opposing party is to continue the trial date to allow further discovery, refusal of 
leave to amend cannot be an abuse of discretion.” (Magpali, supra, 48 Cal.App.4th at p. 488.) In 
the absence of prejudice, even unreasonable delay is insufficient to warrant denying a motion 
for leave to amend. (Kittredge Sports Co., supra, 213 Cal.App.3d at 1048.)  

Here, no trial has been scheduled. Aside from a passing reference to this case being two 
years old (Opposition, 1:24), and the possibility that the case is time-barred, defendant does not 
discuss prejudice. Plaintiff has alleged that it did not discover the underlying facts at the time it 
took possession and that the defects were not apparent by reasonable inspection. (SAC, ¶25.) 
Plaintiff’s counsel states that the new allegations are based upon investigation by consultants 
during the course of litigation, and after the First Amended Complaint. (Milstein Decl., ¶3.) This 
undermines any application of the statute of limitations.  

The March 2020 discovery stay was also only lifted in May of this year with no formal 
discovery having taken place. (Milstein Decl., ¶2.) It does not appear that plaintiff significantly 
delayed, or that any prejudice will result from amendment.  

While the failure of a proposed amendment to state facts sufficient to constitute a cause 
of action may, in some cases, support denial of leave to amend, that rule is most appropriately 
applied where the insufficiency of the proposed amendment is nearly certain not to be capable 
of cure by further amendment. (Cal. Casualty Gen. Ins. Co. v. Superior Court (1985) 173 
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Cal.App.3d 274, 280-281, disapproved on other grounds in Kransco v. American Empire 
Surplus Lines Ins. Co. (2000) 23 Cal.4th 390, 407, fn. 11.)  

Here, the arguments that fraud cannot be pleaded on information and belief, that the 
fraud allegations are insufficiently specific, or that the statute of limitations may apply, do not 
rise to that standard. Even if correct, these concerns could potentially be cured by further 
amendment. (See Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [“we believe that the 
better course of action would have been to allow [the plaintiff] to amend the complaint and then 
let the parties test its legal sufficiency in other appropriate proceedings”].)  

 

  

 3.  TIME:  9:00   CASE#: MSC20-01257 
CASE NAME: DIMERCURIO VS MARTINEZ REFINING 
HEARING ON MOTION TO/FOR TO FILE A FIRST AMENDED COMPLAINT FILED 
BY JOHN LANGLITZ, MARCO DIMERCURIO 
* TENTATIVE RULING: * 

 

Hearing continued by stipulation of the parties to September 2, 2021 at 9 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-01637 
CASE NAME: RYAN TERRACE HOMEOWNERS ASSOC. VS TAYLOR 
HEARING ON DEMURRER TO ANSWER OF DEF TAYLOR MORRISON ( FILED BY 
RYAN TERRACE HOMEOWNERS) 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Ryan Terrace Homeowners Association (“Plaintiff” or “Ryan 

Terrace”)’s Demurrer to Defendant Taylor Morrison of California, LLC (“Defendant” or “Taylor 

Morrison”)’s Answer. Defendant demurs to all of Defendant’s affirmative defenses on several 

grounds. For the following reasons, the Demurrer to affirmative defenses 3, 30-32, 35-39 and 41 

is sustained, with leave to amend 

Analysis 

The standard for a demurrer to an answer is whether the answer states facts sufficient to 
constitute a defense. (South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 732.) A 
defendant must set forth only the “essential facts” of the affirmative defense, “sufficient to 
acquaint [plaintiff] with the nature, source and extent” of the defense. (Ludgate Ins. Co. v. 
Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 608.) This is known as the “fair notice” test: 

The particularity required in pleading facts depends on the extent to which the 
defendant in fairness needs detailed information that can be conveniently 
provided by the plaintiff; less particularity is required where the defendant may be 
assumed to have knowledge of the facts equal to that possessed by the plaintiff. 
There is no need to require specificity in the pleadings because modern 
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discovery procedures necessarily affect the amount of detail that should be 
required in a pleading. 

(Ludgate Ins. Co., supra, 82 Cal. App. 4th at 608 [internal citations and quotations omitted].) 

Code of Civil Procedure § 431.30(b)(1) and (2) provides: 

(b) The answer to a complaint shall contain: 

(1) The general or specific denial of the material allegations of the complaint 
controverted by the defendant. 

(2) A statement of any new matter constituting a defense. 

“The phrase ‘new matter’ refers to something relied on by a defendant which is not put in issue 
by the plaintiff. Thus, where matters are not responsive to essential allegations of the complaint, 
they must be raised in the answer as ‘new matter.’ ” (State Farm Mut. Auto. Ins. Co. v. Superior 
Court (1991) 228 Cal.App.3d 721, 725 [internal citations omitted].) 

Such “new matter” is also known as “an affirmative defense.” (Advantec Group, Inc. v. Edwin's 
Plumbing Co., Inc. (2007) 153 Cal.App.4th 621, 627.) Affirmative defenses must not be pled as 
“terse legal conclusions,” but “rather … as facts ‘averred as carefully and with as much detail as 
the facts which constitute the cause of action and are alleged in the complaint.’” (FPI 
Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384.) “A party who fails to plead 
affirmative defenses waives them.” (California Academy of Sciences v. County of Fresno (1987) 
192 Cal.App.3d 1436, 1442.) 

Analysis 

As a threshold issue, Plaintiff argues that Defendant, as a Builder/Developer, is limited to the 
eight affirmative defenses enumerated in Civil Code § 945.5 under Civil Code § 936. (Dem. at 
4:3-4.) 

Civil Code § 936 reads in part: 

In addition to the affirmative defenses set forth in Section 945.5, a general 
contractor, subcontractor, material supplier, design professional, individual 
product manufacturer, or other entity may also offer common law and contractual 
defenses as applicable to any claimed violation of a standard. 

Plaintiff argues that “[t]he legislature did [not] include ‘builder’ in the list of defendants who may 
bring ‘common law or contractual defenses as applicable to any claim[ed] violation of a 
standard.’ The only reasonable interpretation is that a builder is NOT allowed to bring common 
law and contractual defenses not included in section 945.5 of the RRA.” (Dem. at 4:22-25.) This 
argument lacks merit. Section 936 includes “other entity” in the list of defendants who may bring 
common law and contractual defenses. Plaintiff has not provided any legislative history or other 
evidence that suggests “builder” is not embraced by the phrase “other entity” in Civil Code 
§ 936.  

Next, Plaintiff argues that Defendant’s answer includes numerous affirmative defenses that “are 
nothing more than conclusions and fail to allege sufficient facts to constitute an affirmative 
defense.” (Dem. at 5:11-12.) Plaintiff specifically identifies affirmative defense 3 as well as 30-
32, 35-39, and 41. (Id. at 5:19-24.)  (Except for defense number 3, the specified defenses all 
relate to compliance with the Right to Repair Act.) 
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The Court notes that Plaintiff’s amended notice of Demurrer states that “[t]he demurrer will be 
based on the grounds that Defendants’ have asserted numerous affirmative defenses that do 
not state facts sufficient to constitute a defense under sections 936 and 945.5 of the Civil Code.” 
However, in the separately filed “Demurrer to Defendant’s Answer” Plaintiff demurs to all 46 
affirmative defenses on the grounds that they do not state facts sufficient to constitute any 
affirmative defense.  

The Demurrer to affirmative defenses 3, 30-32, 35-39 and 41 is sustained, with leave to amend, 
on the basis that Taylor Morrison alleges only legal conclusions and fails to plead facts 
supporting each affirmative defense. (See FPI Development, Inc. v. Nakashima (1991) 231 Cal. 
App. 3d 367, 384; see also Westly v. Cal. Public Emp. Retirement Sys. Bd. of Admin. (2003) 
105 Cal.App.4th 1095, 1117.) 
 

  

 5.  TIME:  9:00   CASE#: MSC20-02546 
CASE NAME: VARGAS VS SIMPLE CASH LOANS 
HEARING ON MOTION TO/FOR SUBSTITUTE SERVICE OF SUMMONS & 
COMPLAINT FILED BY MANUEL VARGAS 
* TENTATIVE RULING: * 
 
Denied.  Prior judicial approval is required for service by publication pursuant to Code of Civil 
Procedure section 415.50, but it is not required in order to serve by substitute service under 
Code of Civil Procedure section 415.20.  If plaintiff serves by substitute service and the 
individual defendant subsequently disputes whether they could not be served with reasonable 
diligence as required by section 415.20(b), the issue may be raised by the defendant in a motion 
to quash service or a motion to set aside a default. 
 

  

 6.  TIME:  9:00   CASE#: MSC21-00372 
CASE NAME: CONTRA COSTA  VS DS PROPERTIES 
HEARING ON MOTION TO/FOR ORDER GRANTING POSSESSION OF PROPERTY 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 

Hearing required.  

The Court has concerns about whether all necessary parties were served with this 

motion. The Court does not have proof that defendants Tawn Dix and Mary Brueheim were 

served with the summons, complaint and with these motion papers.  

 The Court’s tentative ruling is to deny the motion without prejudice on the service issue. 

However, the Court has also included its tentative ruling on the merits of the motion should the 

County convince the Court that service on these defendants was proper.  
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Merits of the Motion 

The County’s motion for an order of prejudgment possession is granted.  

The County seeks to condemn certain property located along Danville Boulevard near 

the Alamo Plaza Shopping Center using eminent domain. (Comp. ex. A.) The property will be 

taken in order to improve vehicle, pedestrian and bicycle safety. (Comp. ex. A.)  

This motion is unopposed.  

The motion is brought under Code of Civil Procedure §1255.410, which allows a public 

entity plaintiff to “move the court for an order for possession” of property. The motion must 

describe the property that the plaintiff is seeking to take possession of and state the date after 

which the plaintiff is seeking to take possession of the property.  

If the motion is not timely opposed, “the court shall make an order for possession of the 
property if the court finds each of the following:  

(A) The plaintiff is entitled to take the property by eminent domain.  

(B) The plaintiff has deposited pursuant to Article 1 (commencing with Section 1255.010) 
an amount that satisfies the requirements of that article.”  

(Code of Civil Procedure §1255.410(d)(1).)  

After reviewing the papers submitted by the County, the Court finds as follows:    

(A) The County has shown it is entitled to take the property by eminent domain 

by passing the Resolution of Necessity on March 2, 2021. (Complaint, Ex A; 

Dillingham decl. ¶6.) Therefore, Plaintiff has met the requirements of Code of 

Civil Procedure §1255.410(d)(1)(A). 

(B) The County has deposited an amount that satisfies the requirements of 

§1255.010. (Patton declaration included in the Summary of Basis for Appraisal; 

Notice of Deposit of Probable Compensation; Dillingham decl. ¶3.) Therefore, 

Plaintiff has met the requirements of Code of Civil Procedure §1255.410(d)(1)(B).  

 The findings in Code of Civil Procedure §1255.410(d)(1) have been met and the Court 

will grant the County’s motion for prejudgment possession. The Court will sign the proposed 

Order submitted by the County with the following changes: striking lines 14-19 on page 2 of the 

proposed order and adding a sentence stating that the motion was unopposed. The order of 

possession shall be effective 30 days after it is served on the owners of record and any 

occupants, or after September 1, 2021, whichever is later. (Code of Civil Procedure 

§1255.450(b).)  
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In addition, the Court orders that the Contra Costa County auditor or tax collector shall 

promptly certify the information required by Code of Civil Procedure §1260.250(c) for the 

property that is the subject of this order.   

  

 7.  TIME:  9:00   CASE#: MSC21-00916 
CASE NAME: WOOD VS MALGESINI, ET AL. 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY COUNSEL FOR 
ANDREA WOOD 
* TENTATIVE RULING: * 
 
Off calendar.  Substitution of counsel providing that plaintiff now represents herself filed July 6, 
2021. 

  

 8.  TIME: 10:00   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICHMOND PATIENT’S GROUP 
SPECIAL SET HEARING ON: EXPERT(S) 402 HEARING SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Appearance required. 

  

 9.  TIME: 10:00   CASE#: MSC20-01216 
CASE NAME: OLYMPIAN HILLS HOA VS HAYASHIDA 
SPECIAL SET HEARING ON: COUNSEL AND PLEA SET BY DEPT. 39 
* TENTATIVE RULING: * 
 

Appearance required. 

 


